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Memorandum

SUBJECT: Review F\lvmmas')-‘ of Polv Met Mining, Inc., NorthMet Proposed WPDES Permit
/%’V‘\Jf; 2101

From: Kevin M. Pierard, Chief”
NPDES Programs Branéh

To: File

Permit Review Summary

MPCA provided EPA Region 5 with 2 pf(‘—k,z,}ﬂli notice draft permit for review on January 17,
2018 Regular meetings were zsld approximately every two weeks during EPA Region 3°s
TEVIEW, anr} comments ;dc:’u ted were shared verbally with MP 'CA\ auz'ing these me ngs. EPA

-

Y The actual public notice began on January 31, 2018 and endad an March 16, 2018,

! EPA Repion 5 staff (MPDES and ORC) briefed senior management or March 8, 2018 to highlight the sigf‘:iﬂr'arace of

he comments identified during review of the draft peemit and the importance of sharing the comments with

MPLA through a comment letter. During the briefing, EPA Water Division recommended sending a comment letter

te MPCA during the pubiic comment period to document EFA Region 5's findings. it was noted during the briefing

that

= EPA provides cormments on drafl permils during the public comment period ¢ @ part of our regular NPDLS
program oversight to ensure that state permits are consistent with the Clean Water Act (CWA] and its
reguiations prior 10 the permit being proposed for issuance,
©  This practice reduces the need to issue objections on proposed permits because the state would have had

an opportunity to work with EPA to address concerns before proposing the permit.

= EPA has been involved in the project for several vears, as 2 cooperating agency during the NEPA process,
which resuited in several project design changes Lo improve environmental protecticn. At the end of the NEPA
process, EFA agreed with the State’s proposzl to address remaining surface water gquality concerns during the
permitiing process.

= To follow-up on the NEPA agresment and to implemeant our joint
discussions with MPCA on various issues since the permit apphcati
concerns remain.

Zs indicated above FPA Region 5 identfied several issuas during review and proviged the following general

characierization of them as foliows:

1. The draft permit did not indlude water quality based effluent limits {(WOBELs) or any other conditions that zre
a5 stringent as necessary Lo ensure compliance with the applicable water guality requiraments of &1l affected
States as reguired by 40 C.F.R. 122 4{d) ang 40 C.F.R 123.284(c)8).

arity with the state, EPA hzs had biweakly
ot was submitted in July 2008, However,




foren sending written comments.® Following this agreement, EPA Region 3 held 2 conferc
call with MPCA on Apni 3. 2018 duning which the comment letter was read to the Stat
Region 5 held muitple meetings with MPCA following the Apnl 5, 2018 conference call.
During these meetings MPCA provided updates on the status of permit issuance but did not
provide responses to comments received. These calls ceased in early summer, 2018. EPA Region

5 and MPCA had a face to face meeting on Sepfember 25-26, 2018 during which the concerns

outhined in our April 3, 2018 conference call were discussed in more detail.

The infent of the September 201 8 meeting was to provide EPA an opportunity to meet with
MPCA and the company” to obtain additional information on the freatment svstems and
operation. The second baif of the meeting was for EPA (o meet one-on-one with MPCA fo
attempt to resolve the significant issues identified by EPA Region 5 on the draft permit. Two of
the more objectionable issues raised by EPA Region 3 were (1) the lack of water qualily based
elfluent limitations (WQBELS) in the draft permit and (2} MPCA’s plan to issue general permit
coverage for construction stormwater discharges from peat dominated wetland systems which
may release significant amounts of mercury into downstream navigable waters.

Regarding the lack of WQBELs, the NPDES program believes based on wnfonmation provided by
the company that there is a reasonable potential 1o cause or contribute to an excursion from state
numeric and narrative water quality standards. MPCA referred to a “qualitative™ reasonable
potential analysis based largely on their confidence that the freatment system will perform as
expected. Given MPCAs refusal to include WQBELs EPA Region 5 asked MPCA at the face 1o
face meeting 1o include additional “operating” limits in the permit for arsenic, cobalt. lead,
nickel, and mercury at an mternal outfall, WS074. Following the meeting, after consideration of
EPA Region 5's request and discussions between MPCA and the company, MPCA agreed to
include the additonal “operating™ limits.” Unlike WQBELSs and TBELS, intcmal “operating™

2. The permit includes technology based effiuent limits (TBELs) that are up to 2 thousand times greater than
applicabie water quality criteria.

3. The draft permit did not include all of the requirements of 40 C.F.R. 440, Subparts &, H and K that apply to this
proposed project, namely a restriction on discharge volume that is eguivalent to the annual net precipitation
for the site.

4. The draft permit contained de Tacto permit modifications, upon submittals from the permittes, which would
be a violation of the public process associated with permit modifications under 40 CF.R. 122.62, and create a
serious compliance and enforceability concern as to the scope of what is covered by the permit per 40 C.F.R.
123.44{c)(1), (5) and 40 C.F.R. 122.4{a).

5. Additional permit enforceability concerns, per 40 C.F.R. 123.44{c}{1} and; 40 C.F.R. 122.4(a), include that the
permit:

a. Contains "operating limits" on an internal outfalf that are not clearly enforceable by EP4A ar MPCA
and, thus, would be ineffective at protecting water guality.

b. Functions as a shield from Clean Water Act enforcement for pollutants disclosed during the
apphication process per 33 U.5.C. 1242(k).

® Email from Kurt Thiede (EPA Region 5 Chief of Staff} to Shannon totthammer {MPCA} dated March 16, 2018

which outlines the agreement between ZPA and MPCA. Appendix A,

* polyMiet representatives and their consultants from Barr Engineering were present on the first day of meetings

held on September 25, 2018,

“inclusion of these “operating” limits are for 3!l poliutants for which modelling and/or pilet testing determined to

be potentialty present in wasie strearns at concentrations greater than water guality criteria before entering the
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imists may lack a clear regulatory connection to controlling surface water discharges. The Region
S review team was asked by Kurt Thiede to determine whether operating Limits could be
1egerally enforceable provisions of the permit. The Office of Regional Counsel, mn conjunction
with EPA’s Office of General Counsel, evaltuated these “operating” limits and determined that
they are arguably federally enforceable as operation and maintenance requirements for the
facility’s reverse osmosis/nanofiltration ireatment system, 40 C.F.R. 122.41(e). We note that
federal enforeeability of these operating limits ts less certain and more compiex than if these
limits were established as WQBELs.

In addition to these internal operating limits. MPCA also included at surface water discharge
point SD001, a 1.0 TUc whole effluent toxicity (WET) limit, a WQBEL for pH, and a narrative
prohibition of violations of applicable state water quality standards.® The State also included a
suite of federal TBELSs for the iton ore industry category. See 40 C.F.R. 122.44(a). EPA’s
internal apalysis showed that the majority of the TBELs would not be sufficient to ensure that the
facility’s discharge did not exceed applicable state WQS. However, the State’s inclusion of the
narrative prohibition on violation of applicable state WQS arguably would function as the
controlling WQBEL at SD001 and would ensure that the surface water discharge would not
exceed applicable State WQS. See 40 C.F.R. 122.44(d).

While MPCA representatives agreed to consider modifying the dralt permit to add operating
limits for additional parameters they refused to make any changes to address the expected
mercury loading anticipated from stormwater runoff from the removal of peat dominated
wetlands and plan to cover this discharge under the State’s construction stormwater peneral
permit. The construction stormwater general permit does not include provisions for addressing
specific water guality standards issues. As a result, the proposed permit (and associated
permitting schemne) appears o leave mercury from this aspect of the project wholly unregulated.
EPA Region 5 recommended that MPCA evaluate whether there is reasonable potential for
discharges covered under the construction stormwater general permit to cause or contribute to
excursions from water quality standards and whether such discharges could be controlled as a
part of the State’s CWA Section 401 certification. There is nothing in the permitting record 10
suggest that MPCA has performed thus analysis. Theretore, construction stormwalter general
permit coverage, which presupposes that a project will comply with WQS, likely would not be
sufficient to cnsure discharges of construction stormwater from peat removal activities, which
have been shown to release mercury at other Minnesota industrial facilities, will comply with
downstream water quality standards in this case. MPCA suggested that the stormwater pollution
prevention plan for this activity would include detention basins and that the majonty of storm
water from this activity would be collected and sent to the tailings basin and ultimately to the
WWTS. At this time, it does not appear thai MPCA intends to include stormwater monitoring
requirements or effluent limits for mercury. EPA continues to recommend that the State issue an
individual construction stormwater permit for this project, but this concem 1s separate from the
PolyMet individual NPDES discharge permit before us.

wastewater treatment system. Note that these are in addition to the "operating” limits included in the draft
permit for suifate, and copper.

& MPCA revised the narrative condition to the following: “The discharge of treated wastewater from the WWTS
must not violate state water quality standards. [Minn. Stat. § 115.03 subd. 31"
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Following the face to face meeting in September, MPCA provided a copy of the pre-proposed
permit w EFA Region 5 for a 45-day review on October 25, 2018. As noted above and described
in moere detail below, MPCA addressed or partizlly addressed some comments while completely
disregarding others. Based upon the changes made to provide additional protection at Outfai]
SDO0T and the inclusion of additonal operating limits which we believe are arguably federally
enfurceable, EPA provided verbal consirmaiion to MPCA on December 3, 2018 that EPA would
nol oppose MPCA’s public notice of the proposed permit. MPCA proposed the permiit on
December 4, 2018. According to our memorandum of agreement with MPCA”, this is the version
of the NPDES perpmt it intends to issue, and EPA has 15 days or until December 19, 2018 to
review the permit and determine whether to issue a general objection. The i1ssues, MPCA s stated
revisions (if any), and EPA’s response are explained in the attached table.

Next Steps

EPA Region 5 has 15 days, or until December 19, 2018 to definitively decide whether to file a
general objection to MPCA’s 1ssuance of the permit. A general objection states i a very general
way what the 1ssues are and the bases tor EPA’s objection. EPA would then have 90 days from
the date that the proposed permit was submitted to file a specific objection. A specific objection
would provide a detailed explanation of EPA’s basis for objeetion and deseribe how EPA would
resolve the objectionable 1tems. EPA and MPCA could work out the 1ssues with the proposed
permit during the 90 days and potentially avoid sending the specific ohjection.

The review team’s conclusion that there are legal arguments that can be made to support
enforcement of the proposed permit have been provided to. Water Division management and
Region 5 Chief of Staff Kurt Thiede.

Contacts

Mark Ackerman, NPDES, 312-353-4145, Ackenman.marki@epa.gov; Barbara Wester, ORC,
312-353-8514, Wester barbara@epa cov ; Candice Baver, NPDES, 312-353-2106,
Baucr.candice@epa.gov: Kevin Pierard, NPDES, 312-886-4448, Pierard kevin@epa.gov.,

7 https://www epa.gov/sites/production/files/2013-09/documents/mn-moa-npdes.pdf
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Poh\iet NorthiMet NPDES S Permit Review Issues Summary (See Appendix B which includes the (Q\e thal was read ,1‘4;:1 0 I’\i; CA
|
P PA Respouse

| Tssue identified in the public notice draft

' and communicated to MPCA

: MPCA Revision

" The permit includes technology based

! effluent limitations (TBELS) from applicable
federal regulations at 40) CFR Part 440
Subparts G, J, and K. However, the permit
does not include water qualily based effluent
limitations (WQBLELs) at the surface water
discharge point SDOO1 for key parameters
and appears to authorize discharges that
would exceed Minnesota’s federally
approved human health and/or aquatic life
water quality standards (WQS).

MPCA revised the permit to include
“operating” limits for As, Co, Pb, Ni, and ITg
at an internal monitoring point, W8074. These
are in addition to the “operating” himits that
the state had previously imcluded for SO4, and
Cu at WS074. According to the permit, these

limits are enforceable conditions of the permit.

' Separate from the internal operating limits,

|
E
|

| MPCA also included a WQBEL for pH, a 1.0
TUc WET limit, and a narrative condition
prohibiting the violation of WQS, all of which
apply at SDOGT, the only surface water
discharge pomt associated with this facility.

MPCA’s inclusion of “operating lmils
al W074 1s intendecd to function as a

| set of operalion and maintenance

¢ regarding the enforceability

! controls on the facility’s

ROMmanctiltration treatiment svstem, As
such, these lmits are congistent withi
the O&M provision al 40 C.F.R. §
22.41(e) and Minnesota rules. These
limits arguably are federally
enforceable requivements of this
permit, but they are not WQBELs.
Limnits imposed at D00, includipg the
numcric WET Limil, the WQBET for
pH, and the narative language
prohibiting the violation of WQS
all, arguably, federally caforcenble

WORELS.

S are

Based upon the recard and TPA's
knowledge of other facilities, ERPA
believes the facility has a rcasonable
potential to exceed WQS and numeric
WOBELSs should theretfore be included
at putfall SDO0] to alleviate questicns

ol the
permit.

However, MPCA’s alternative

approach arguably would alow
MPCA, EPA, and/or citizens to
enferce both the internal O&M

v

i
|

i




PolyMet NorthMet NPDES Permit Review Issues Summary (See Appendix B which includes the text that was read aloud to MP( f\}:'

T

Issue identified in the public notice draft

and communicated fo MPCA

MPCA Revision

The permit lacks clear narrative e[Muent
limitations such as an unqualified general

{ prohibition on discharges that would cause

exceedances of WQS,

| EPA Response

condition that applies at the surface water
outfall, SDO01: “The discharge of treated
wastewater from the WWTS must not violate
state water quality standards, [Minn. Stat. §
115.03 subd. 1}.”

' The _[.);mﬂtting record does not appear to

demonstrate that MPCA considered all the
pollutants that were disclosed in the permit
application as being present in the proposed
discharge when evaluating the need for
WOBELSs.

o |

h@l?(‘f\ included the following narrative

 WQBELS at SD00,

requirements at WS074 and the -

| This change resolves our comment, |

Sce “MPC'A Revision” to Issue 1.

The fact sheet’s reasonable potontial analysiy
relies on the assumption that data provided in
the application are maximum values without
taking into account the potential variability
and uncertainty in the discharge from this
new source. Under the Addendum to the
EPA-MPCA National Pollutant Discharge
Iilimination System (NPDES) Memorandum
of Agreement for the GLI (Great Lakes
Initiative) (May 8, 2000), Minnesota
committed to “use only alternative statistical
procedures for deriving PEQ?® that meet the
standard in 40 CFR Part 132, Appendix F,

See “MPCA Revision™ to Issue 1. No change
to the reasonahle potential analysis,

| See “EPA Response”

2 "projected Effluent Quality,” (PEQ) is described in 40 CFR Part 132, Appendix F, Procedure 5, Paragraph B.2.

6

See "lli{":-\_R_E;SpOHSC"

to Issue 1.

to Issue [,




Issue identified in the public notice draft
| and communicated fo MPCA

| Procedure 5, Paragraph B.2."°

At pages 34-37 of the fact sheet,'” MPCA
states that its decision that WQRELSs are not
needed in the permit relies on the operational
limits for sulfate (in milligrams per liter) and
copper (in micrograms per liter) at internal

" outfall WS074. Although these limits are set

to low values, including the copper limit that
is set to the WQS, (calculated by assuming a

| hardness value of 100 mg/L.), there is nothing

definitive in the permil or supporting
information that justifies a conclusion that
meeling these operational targets will result
in meeting WQS for all the parameters in the
permit application. This is especially a
concern for mercury, for which the standard
is speeified in nanograms per liter and the
pilot study'! states that the effectiveness of
the treatment system to remove mercury is
unknown.

PolyMet NorthMet NPDES Permit Review Issues Summary {%_gg;__f_iﬁpcﬁmiix B which i.ei-i.*._lﬁ des the text that wsa s read aloud to v

iPLA)

!"M_PCA Revision

EPA Response

. See “MPCA Revision” to Issue 1.

0

The permit requires that no sulfate or copper
be added to the discharge after monitoring
station WS074 but does not prohibit the
addition of apy other additives between

MPCA revised the permit section titled
“WWTS Effluent Stabilization Process” to
prohibit the addition of aluminum between

| WS074 and SDO0], The permittee must certify |

See “EPA Response™ to Issue 1.

These changes resolve our comments, |

#YEPA and MPCA agree thal MPCA will use only alternative statistical procedures for deriving PEC that meet the criteria in 40 CFR Part 132, Appendix F, Procedure S, Paragranh
B.2. EPA and MPCA further agree thal EPA retains the authority to review any specific statistical procedures Minnesota intends to use for deriving PEQs and to object to permils
that have been developed using statistical procedures that do not meet the requirements of Paragraph 8.2, of Procedure 5.7

18 7T ensure the WWTS is operating as designed and to remain consislent with the assumptions made in the FEIS, the permit includes an internal performance manitoring it

(Station WS074) where an Operating Limit of 10 mg/L sulfate applies. The Operating Limit at W5074 is an enforceable permit linit bul is neither a water guality based parmit
limit nor a technology based permil limil because there is no Reasonable Potential.” (. 35).
U See page 43 of “Final Pilot-testing Report” dated lune 2013,




—_l_’_gl_yMé—f NorthMet Nl’i)ij‘,__S_Pc_rmit Review Issues Summary (See Appendix B which includes the.i_eii 1__1_1-_;(_“_’;5 read aloud to '\iI’C:&LH_'

Issue identified in the public notice draft
and communicated to IPCA

monitoring station WS074 and the final
outfalls. In fact, the permit record shows that
the effluent of the water treatment system
will require mineral addition prior to its
discharge to surface waters to reduce the
toxicity due to the low ionic strength of the
treated water. This raises two concerns. First,
the permitting record includes information
showing that available local sources of lime
contain aluminum in levels that, if used, will
likely result in a discharge that exceeds the
applicable water quality standard for
aluminum.'” While MPCA appears assured
that higher cost lime containing lower levels
of alunminuwm 1s available and will be used, 1o
ensure that likely variability in the quality
and price of available lime does not result in
exceedances of the applicable WQS, the
permit should include a WQBEL for
aluminum at the final discharge poinis or an
internal outfall after mineral addition.
Second, in light of the potential for whole
effluent toxicity to occur, the permit should
include whole effluent toxicity limiis at the
final discharge points or an mternal outfall
atter mineral addition.

The draft permit does not include all the
requirements of 40 CFR 440, Subparts G, J,
and K that apply to this propesed project,
including a restriction on discharge volume

MPCA Revision

+ EPA Respanse

in the comments section of its DMR for
S1D001 that no aluminuwm bas been added
during the effluent stabilization process.
MPCA also cluded a numeric WET limit of
1.0 TUe at SDOOT,

MPCA revised the permit at 6.10.8 to include
a numeric limit on Jow.

12 See page 3

1 of the “Final Pilot-tesling Report” dated June 2013.

This change resolves our comment,




PolyMet NorthMet NPDES Permit Review [ssues Summary (See Appendix B which includes the text that was read aloud to MIPCA)

L

! gections starting at 6.10.1 include a formula

Issue identified in the public notice draft
and communicated fo MPCA .
that 1s in conformance with 40 CFR
440.104(b)(2)(1) and that is equivalent to the
annual net precipitation for the site. Permil

that retrospectively calculates the allowable
discharge and includes a “carryover” amount
defined as “the difference between the

MPCA Hevision

[EPA Response

allowable annual discharge volume and the
actual volume discharged” which acts as a
“credit” that the permittee is allowed to
apply to the following calendar year. This
“carry over credit”™ appears to be in
contradiction to the applicable regulatory
definitions of “annual precipitation,” “annual |
evaporation,” and “mine drainage” at 40

CFR 440.132(b), and (h). We recommend

» setting a numeric limit on flow, including |
Cthis limit in the permit, and ensuring that it is

We recommend that MPCA consider the
applicabilily of — and mclusion of — effluent
limitations contained n 40 CI'R 440,12, and
40 CFR Part 440, Subpart A (iron ore), as the
project discharge could include legacy
pollutants.

The permit as wrilten may preclude

MPCA revised the permitat 8.1.1 to inctude
the additional TBELs,

This change reselves gur comument,

We note that thhe applicable TBTLs wiil

not ensure thal the discharge at SO0

will not exceed apphcable WOS. The
State's inclusion of a narralive
prohibition on exceedances af
applicable stale WQS functions as a
WQBEL that arguably would ensurs

that discharges from the Guellity, even if

they meet applicable TBEL limits, will

not result in an excursion of state WOS, |

See "EPA Response” to Issuc 1.

9




Issue identified in the publie notice draft
and communicated o MPCA

MPCA Revision

PolyMet NorthMet NPDES Permit Revie}y I_ss'ﬁeé Sl]li'll"ll:-ll}}’ (Seez\ppeudn B Whlc}l includes the text that was read aload fo Vi i’(_xk}_

EFPA Response

| 10

enforcement per CWA Section 402(k), 33
USC 1342(k), for pollutants disclosed during
the application process but for which there
are no limitations, or for water quality

| standards excursions where the limitation
, provided in the permit appears 1o be greater
| than the applicable state water quality

. criterion.

The permuil contains ‘operating” limits on an
internal outfall that may not be enforceable
by EPA, citizens, and potentially MPCA and,
thus, may be ineffective at protecting water
quality under the Clean Water Act (sce 40
CFR 122.4(a), and (d)). Specifically, the
permit includes an internal outfall operating
“target” and “limit” for sulfate based on a

voluntary commitment by PolyMet to mecta |

10 mg/L sulfate limit (permit sections
6.10.34-35) and an internal operating “lmit”
for copper that MPCA states will ensure
compliance with the chronic water quality
standard for copper (permit section 6,10.43).
We understand that MPCA’s authority to
enforce such a provision may rest on state
authority, outside the scope of the CWA,

+ MPCA should revise the permit as necessary
' to ensure that all NPDES requirements are

enforceable under the CWA.,

The internal “operating” limit for copper, at
9.33 micrograms per liter at permit section
6.10.43, is equivalent to the water quality
criterion for copper. However, permit section

See “MPCA Revision™ to Issue 1,

See “MPCA Revision” to Issue 1.

10

 See "EPA Response™ to Issue 1.

See “EPA Response” to Issue 1.
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Issuc identified in the public notice draft
and communicated to MPCA

MPCA Revision I
!

EPA Response

0.10.44 appears to authorize higher discharge
concentration for copper, based on the TBEL
that appears to apply at outfall SD0O01
(permit section 8.1.1). This creates a conflict
as to which limit is applicable and
enforceable against the permittee. MPCA
should revise the permit to include &
WQBEL for copper.

MPCA plans to transfer the administratively
continued, expired Cliffs Erie, LLC permit
(and associated enforcement documents) for
the existing tailings basin (o an affiliated
corporate entity of PolyMet. It appears that
this arrangement could result in the permittee
holding multiple permits covering the same

No changes miade in either the permit or fact

discharge for some time after the effective
date of the NotthMet permil. This creates :
confusion over which discharges are covered :
by each permit and may complicate or
preclude enforcement of permil requirements
under either permil, for example if legacy
poliutants do not attenuate as predicted

| (permit section 6.10.45).

- banlruptey.

sheet. i
MPCA informed EPA during the meeting of
September 25-26 that the State approved this
transfer through a process provided under the
State’s consent decree resolving the Cliffs Frie

EPA lacks sufficient information to
defermine whether our concern lius
been addressed.

| The permit fact sheel (p. 17) acknowledges
continuing seep discharges [rom the tailings
basin. As such, the draft permit and/or
supporting documentation should clearly
assign responsibility for seep discharges by
specifying those applicable portions of the
Cliffs Evie, LLC permit (MN0054089), the
Cliffs Erie, LLC Consent Decree with
MPCA, and the draft NorthMet permit.

No changes made in either the permit or fact
sheet.

| Commentis were nofl addressed.

11




Issue identified in the public notice draft
and communicg.ted to MPCA

Specifically, the permit should include: -(a-) a

list of known sceps (including coordinates
and/or sections) that area authorized 1o
discharge [rom the tailings basin, (b) a map
identifying seeps and their relationship to the
planned containment system, (¢) monitoring
and applicable limits for these seeps,
because, as noted in the fact sheet (p. 17),
scep discharges “contributed to exceedances
of permit effluent limitations established in

the NPDES SDS permit,” and (d) appropriate |

interim authorization , limits, and
requirements for tailings basin seeps until
such a time as seeps arc fully contained and -
cease to reach surface waters.

MPCA Revision

__ PolyMet NorthMet NPDES Permit Review Issucs Summary (See Appendix B which includes the text that was “r‘*_eac_l aloud to MPCA) _

EPA Response

MPCA plans (o issue general permit
coverages for construction stormwater
discharges prior to commencement of
construction. Neither the draft individual
permit, nor any supporting documentation
clearly delineates what activities are
excluded from coverage under a general
permit, Further, the stormwater general
permit would authorize discharge from the
draining of over 900 acres of wetlands,
which are dominated by peat bogs. This
activity is expected to release significant
amounts of mercury into downstream

E navigable waters. While MPCA has
 acknowledged and addressed such discharge
| in its peat mining permits (and in verbal

. comments regarding this project), nothing in

No change made to address this issue.

Comment was not addressed.

MPCA ndicated m our face to face
meeting that they do nof intend 1o issue
an individual stormwater discharge
permit in order to resolve this issuc.
While we also discussed ways that
MPCA could ensure meycury
monitoring and limits were applicable
to the discharge through the CWA 40}
certification, it is as-yet unclear
whether this issue will be addressed in
the State’s 401 certification for the
Corps CWA 404 permit for the
wetlands portion of the project,

12




'f l‘i;!y_l\_h_f _Nq rthiviet NPDES Permit Review Issucs Summary {3 eeﬁppemlix B which includes the text that w;:':&_'_ read alou ﬁzhé’{_}_

t other thing, “the mass (or other measurement

| individual permit,

Isaue identified in the public notice draft

MPCA Revision

and communicated to MPCA _

the permitting record demonstrates that this
issue has been addressed or even considered.
There is no provision in the construction

stormwater general permit for addressing |
| specific WQS issues. Thus, the draft permit

{(and assoctated permitting scheme) appears
to leave mercury {rom this aspect of the
project wholly unregulated. We suggest
identifying what 1s intended to be covered
under the stormwalter general permit and
evaluate whether there is reasonable for
discharges from activities covered under the
stormwaler general permit 1o cause or
contribute to excursions from WQS, If there
1s such reasonable potential, coverage under
(he stormwater general permit would not be
appropriate. Rather this discharge, with
appropriate WQBELs, could be covered
under the NorthMet permit or another

EPA Response

Permit section 6.10.17 does not allow the
permittee to discharge any process

wastewater from the mine sile to the surface
waters. However, iL1s not clear how

| compliance with this condition will be

| evaluated. Under 40 CFR 122.44(i), NPDES

permits must include monitoring
requirernents “to assure compliance with
permit limitations,” which include, among

specified in the permit) of each poliutant
limiled in the permit” and “the volume of

MPCA revised the permit at 6.10.17 to include
language specifving that all mine water must
be treated af the plant site or stored in the

| floatation tailings basin.

- MPCA revised the permit at 6.10.26 to mnclude

language prohibiting the discharge to surface
waters from the FTB pond (in addition to the
FTB seepage containment system).

MPCA revised the permit at 6.11.2 to exclude
the discharge of sewage. -

Comment was not addressed fully.

Specitically, there is still no means of
compliance evaluation 1o velify
whether certain discharges are
ocowrTing,

13




Issue identified in the public notice draft
and communicated to MPCA

16

17

~ PolyMet NorthMet NPDLS Permit Review Issues Summary (See Appendix B which includes the text that was read aloud te MPCA)

MPCA Revision

effluent discharged from each outfall.” We
recommend that the permit include
monitoring requirements and conditions
against which compliance can be objectively
measured. We have similar concerns with
other provisions at permit sections 6.10.26,
6.10.78,6.11.2,6.11.9,6.12.2, and 6.15.11.

MPCA revised the permit at 6.11.9 to change
. from “the direct discharge” to “discharges.”

The draft states that certain plans, reports,
and other actions are effective parts of the
permit upon submittal by the permittee,
making them de facto permit modifications
that, in some instances, are likely to be major

' modifications subject to 40 CFR 122.62 (for
- example, see permit section 6.10.38). EPA is

concerned that the permit allows both the
permittee and MPCA to modify the permit

- without following the public process for

major permit modifications under 40 CFR
122.62. Permit modifications that do not
follow federal regulations may bc
unenforceable, may cause confusion for
regulators and public over what is covered
by the permit and therefore would not ensure
compliance with the CWA (sce 40 CFR
122.4(a)).

EPA Response !

MPCA revised several sections of the permit
that require certain types of reports to include
language stating that they are subject to review
and approval by MPCA and acknowledge that
| actions proposed by any of these submittals

' may require a permit modification. Sce permit
' sections 6.10.56, 6.10.62, 6,10.69, and

1 6.10.73. These sections provide details on the

! Model Verification, Five-Year Model

' Evaluation, Groundwater Fvaluation, and
i Comprehensive Performance Evaluation
reports respectively.

The state regulation addressing permit
modifications is Minn R. 7001.0170.

| Although MPCA may wish to require the

permittee to undertake immediate corrective
action in appropriate circumstances, EPA

See “MPCA Revision” to Tssue 16,

14

Our concerns will be addressed so |
long as MPCA revises the permifin a |
timely manner and provides

necessary public input on those
revisions as outiined in the permit,

The revisions made to include the |
reference to Minnesota’s rule for |
modification of permits or revocation |
and reissuance of permits establish the l
basis for when a modification is |
triggered. i

|

However, the preliminary resulits af :
EPA’s investigation of the petition v |
withdraw Minnesota’s NPDES "
program showed that, historically,
MPCA has not completed timely
modifications nor reissuavce of permits
and not generally sought public 1nput
for permit modifications for permits
issued to the mining sector,

See “PA Response” to Issue 16.
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Issue identified in the public notice draft
and comnmunicated to MPCA

MPCA Revision

recommends that MPCA eliminate (hose
permif provisions that make permittee-
submitted plans, reports, and other actions
immediately effective parts of the permit.
We recommend that, instead, MPCA employ
appropriate enforcement responses and its

| authority to modify permits under Ming. R,

| 7001.0170 and 40 CFR 122,62,

as necessary.

The draft permit confains no limits for
CBOD, TSS, pli, fecal, percent BOD/TSS
reductions at the sewage ’rreat}ncnt
stabilization pond internal waste stream
moniloring location WS009. Also, the permit
contains no limits for CBOD, fecal coliform.
or percent BOD/TSS reductions at SDO0OT.
We also note that there does not appear to be
a reasonable potential discussion regarding
the stabilization pond. MPCA should
evaluate whether effluent from the
stabilization pond will cause or contribute to
excursions from WQS. We also recommend
including reporting requirements such as

| weekly maintenance observations, for the

stabilization pond.

MPCA revised table §.3.3 for WS009 to
include monitoring for BODS or CBODS, and
total suspended solids. Note the draft permit
{and pre-proposed) permit includes a numeric
limit for fecal coliform.

No changes were made to table 8.1.1 for
SD001.

No changes were made regarding any analyvsis
to evaluate whether reasonable potential exists
for the sewage treatment stabilization pond.

ErA Rc*ﬂj,unu.

' freatment are

Comment was nof addressed,
The effivent limitations lor sewage
aig established and
should be muuded it the permul.

19

The permit (at p. 9 and Table 2.1) states that
the WWTS discharge will be distributed to
various tributaries to minimize hydrologic or
ecologic impacts, but the permil does not
clearly describe the relationship between the
flow in these outfalls and the allowable
discharge (permit section 6.10.1-6.10.9).
MPCA should include provisions in the

No change made to address this issue.

Comment was nof addressed.

ey
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PolyMet Nort—h[\_"l_et NPDES Permit Review Is.;mé'sLSil-lﬁ_mary (See Appendix B which includes the text that was read aloud to MPCA) |

Issue identified in the public notice draft
apd communicated to MPCA

MPCA Revision

- EPA Response i

permit that show how the permittee and
MPCA will determine the distribution of
flows to Qutfalls SD002-SD011,

20

The permit (at p. 11) discusses the
“controlled discharge” from the stabilization
pond to the floatation tailings basin. The
permit should explain how the controls on
this discharge will function as enforceable

: requirements of the permit.

21

|
b

' No change made to address this comment.

" Comment was nol uddressed,

| Permit section 6.10.12 does not allow cells

2E and I E to be combined until the floatation
tailings basin seepage collection is “fully
operating” but it is not clear how this term is
defined. MPCA should define “fully
operating” to ensure that these permit
requirements can be adequately monitored
and enforced.

Permit scction 6.10,27 requires the permittee
to maintain a system of paired monitoring
wells and piezometers (one internal and one
external to the I'T13 seepage containment
system). If these are established monitoring
points already included in the permit, MPCA
should include references to the monitoring
numbers here. If these monitoring points
have not yet been established, MPCA should
create and include them in the monitoring
lable along with the type and frequency of

| MPCA revised the permit to include the

- following language: “A segment of the FTB
| Seepage Containment System (i.e., the

| northern, northwestern, and weslern segment
or the eastern segment) is considered to be
fully constructed and operating when

| construction of that segment is complete and
' the Permitiee has demonstrated that the

| scgment is capable of collecting and routing
- I'I'B seepage for treatment at the WWTS or
. for temporary storage in the FTB.

i No change made to address this comment.

\

This change resolves our comment.

: The new language includes sufficient |
detail from which a conclusion canhe |
made regarding the operational ;
capability of the seepage collection
system. '

Comment was not addressed,

16



PolyMet NorthMet NPDES Permit Review Issu u"é'S'ﬁ_lﬁmary (See Appendix B which in cludes the text that was read aloud Lo MPCA)

| Issue identified in the public notice draft | MPCA Revision EPA Response
7_! and communicated to MPCA -
data collection. WA ‘S S
23 Permit section 6.10.26 says “Direct MPCA revised the permit to include the This change resolves our comment.
discharge to surface waters from FI'B following language: “The permittee shall |
Seepage Containment System is prohibited.” | construct the FTB Seepage Containment 5
It is unclear to EPA how MPCA would System to include a low permeability cutoff ‘
implement the prohibition of “direct wall keved into bedrock, a subgrade collection |
| discharge.” EPA recommends that the permit | and sump system on the inward side of the .
| be clarified to prohibit any “discharge of cutolf wall. and pumping capable of removing i
pollutants to surface waters” consistent with | collecled water to the WWTS and/or the FTB.
the Clean Water Act. The cutoff wall shall be no less than one foot
in thickness and have a maximum permeahility
of [x10™ em/sec, or equivalent as approved by
MPCA. The FTB Seepage Containment
System shall be constructed and operated so as
to maintain an inward hydraulic gradient
; | across the cufoft wall.” )
24 Permit section 6.10.49 requires sampling at No change was made to address this comment. | Comment was not addressed.
SW003, SW005, SW006, SW007, and
| SW020 to begin 18-months following initial
| operation of the WWTS. MPCA should
' begin sampling upon permit issuance so that
a baseline can be established at these
b et ].D'CﬁtIGI].S e e S RN e VR PR
| 25 I Permit section 6.11.11 prohibits the No change was made to address this conument. ' Commient was not addressed.

- discharge of PCBs. As this is a legacy mine
site, we recommend that MPCA work with
the permittee to determine whether the site
contains PCBs. If it is determined that the

! site does not contain PCBs, MPCA should
have the permittee certify this finding.
Similarly, if PCBs arc present on site, then

A F
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Issue identified in the public notice draft
and communicated (o MPCA

MPCA Revision

MPCA should revise the permit to include
monitoring requirements to evaluate
compiiance with the prohibition.

EPA Response

26

We recommend that the permit include at the
beginning (for example, p. 1) a citation. to the
federal and state authorities pursuant to
which the discharges from the facility are
allowed.

There are several references in the permit
and fact sheel where the reader is directed to
the permit application for more information.
For example, one reference to the 3™ volume
of the October 2017 permit application
references a document over 500 pages long
(gee permil p. 8). We suggest including a
location for references such as these
throughout the permit to facilitate the
reader’s ability to access the information.

No change was made to address this comment.

Comnment was not addressed.

No changes made to address this comment.

28

Permit section 6.10.21 allows “agency pre-
approved adaptive management or mitigation
measures.” We recommend including a link

| or reference to where these measures can be

I located.

Comment was not addressed.

MPCA revised the language at 6.10.21 to read
as follows: “Implementation of other Agency
approved adaptive management or mitigation
measurces, as appropriate. Adaptive
management or mitigation measures may
include those identitied above. All proposed
adaptive management or mitigation measures
are subject to MPCA review and approval. In
accordance with Minn. R, 7001.0170, adaptive
management or mitigation measures may
require a modilication of the permit, including
a public notice of the proposed modifications.”

“See EPA Response to Issue 16.

The revision no Jonger includes “pre-
approved™ adaptive management or
mitigation measures and instead relies
on approval of those listed in this
section of the permit (i.c. those that are
listed as being approved or pre-
approved), and those that require
approval by MPCA. Regarding the
latter, MPCA has included reference to

. the State regulation for permit

. modiftcations that if followed will

18



_ PolyMet NorthMet NPDES Permit Review Issues Summary (See Appendix B which inclu des the fext that was vead aloud to MY

Issue identified in the public notice draft
and communicated to MPCA

MPCA Revision

EPA Response

9 The maps and figures in the }'J.E:.Iji'ﬂllt and fact

sheet are often difficult to read. If clearer
versions of these cannot be mcluded, we
suggest including a relerence to where the
{ original maps and figures can be viewed in
| bard copy of online.

No changes made to address this comment.

address EPA’s concerns.

Comment was not addressed,

|
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Email from Kurt Thiede
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Appendix B

Comments on Draft Permit Read Aloud to MPCA



The text highlizhted in blue indicates things Kevin Plerard read alend to MPCA during a
conversativo between EPA Region 5 and MPCA on Apyil 5, 2018,

Comments and Recommendations to Ensure Consisiency with the Clean Water Act

¢ Efftuent Li

MPCA should, therefore, consider m 1ts analysis all the pollutants that were presented in
the application materials as potentially present in the proposed discharge to determine
those WQBELSs that are needed in the permit. Further, 1f MPCA considers a particular
parameter to be the key to ensuring the facility will meet all applicable water quality
standards, e.g., copper at monitoring station WS(074 (permit section 6.10.40) or sulfate at
monitoring station WS074 (permit section 6.10.31), the permt should include appropriate
WQBELSs at monitoring location SDO01 10 ensure that these internal operating limits
result h meeting apphieable water quality standards at the point where the discharge 1s
sent 1o receiving waters (see also comment 6, below).



o

: 15
io the EPA-MPCA Natonal Pollutant
M emorandum of Acreemer

RS - Under the Addendum
Discharge Elimination System (NPDES)
for the GLI {Great Lakes Initiative) (May 8, 2000},

13 =projected Efffuent Quality,” (PEQ) is described in 40 C.F.R. Part 132, Appendix F, Procedure 5 Paragraph B.2.

M EpA and MPCA agree that MPCA will use only alternative statistical procedures for deriving PEQ; that meet the
criteria in 40 C.F.R. Parl 137, Appendix F, Procedure 5, Paragraph B.2. EPA and MPCA further agree thei LPA retains
the authority to review any specific statistical procedures Minnesota intends to use for deriving PEQs and to object
to permits that have been developed using statistical procedures that do not meet the requirements of Paragraph
B.2. of Procedure 5.”

¥ Tg ensure the WWTS is operating as designed and to remain consistent with the assumptions made ir the FEIS,
the permit incledes an internal performance monitoring point {Stetion WS074) where an Cperating Limit of 10
mg/L sulfate applies. The Operating Limit at WS074 is an enforceable permit limit but is neither a water quality
based permit iimit nor a technology based permit limit because there is no Reasonable Potential.” (p. 35}

s

¥ See page 43 of “Final Pilot-testing Report” dated June 2013.
17 See page 31 of the “Final Pilot testing Report” dated june 2013,

24
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EPA 1s concerned that the permit and supperting materials do not include sufficient
information to explain how downstream water will be protected consistent with CWA
Section 402(b}(5), 33 U.S.C. § 1342(b)(3), based upon the following considerations,
including: (1) downstream receiving waters exceed the applicable state and dowastream
state human health and wildiife water quality standard for mercury, and (2) the pilot
study states that the effectiveness of the treatment system 1o remove mercury is unknown.
We note that a downstieam fribe, that has “Treatment as a State” and federally approved
WQS, has notified EPA that the project 1s likely to contribute to exceedances of its
downstream WQS, including for mercury. MPCA should ensure that its permit will
ensure compliance with downstream state WQS.

T e e e

applic We note that as this is a new dlscha:rﬂer the inclusion of W QBE]_S for these
parameters would be prudent and provide a basis for measuring the performance of the new
treatment technology proposed by the applicant. We also note that in subsequent permit cycles
afier the facility has achieved full operation, such limits could be modified or deleted if no
reasonable potential to exceed water quality standards 1s demonstrated.

Efflaent Limitations Guideline Caleulation

e oh e

bility Concerns
MPCA should address the following concerns.

25
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SOp) *“ﬁm: that MPCA states le en sure

Additionally, the internal “operating limit” for copper, at 9.3 micrograms per liter at
permit section 6.10.43, 1s equivalent to the water quality criterion for copper. However,
permit section 6.10.44 appears to authorize higher discharge concentration for copper,
based on the TBEL that appears to apply at outfall SD001 (permut section 8.].1). This
creates a conflict as to which limit is applicable and enforceable against the permitlee.
MPCA should revise the permit to include a WQBEL for copper.

"?%

s T i g drg oA

under elther pér;mt_ for example if legacy poiiutants do not attenuate as predicted (permit
section 6.10.45).

noted in the fact shec‘f (p. ]7} seep discharges © ‘contributed to cxcoedances of perm.lt
effluent limitations established in the NPDES/SDS permit,” and (d) appropriate interim
authorization, limits, and requirements for tailings basin seeps until such a time as seeps
are fully contained and cease to reach surface waters.

26



.

Al ) NPDES permits must
melude monitoring requirements “to assure mmphdncc with permit limitations,” which
include, among other things. “the mass (or other measurement specified in the permit) of
each pollutant limited in the permit™ and “the volume of effluent discharged {from each

‘ may cause confusion for regulators and public over what is covered by the
'pt:rrmt and therefore would not ensure compliance with the CWA (see 40 C.F.R. § 122. 4(a)).

27



LPA. r-,commmd‘: tba’f MPL A LOﬂSldB]‘ and addrcqc ,.]1:. followmsb cummmtx 10 improve The,
clarity and accuracy of the permit.

the floatation ta1lmgs basm (FTB)

i r"_“wu.un“.u
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